UNITED NATIONS ==
ECONOMIC e

AND - " NI - E/6006

SOCIAL ‘COUNCIL b EU

5 July 1977

Sixty-third session
Agenda item 17. Transnational
corporations.

REPORT OF THE AD BOC INTERGOVERMMENTAL WORNIFG GROUP ON
THE PROBLEM OF CORRUPT PRACTICES ON ITS FIRST, SECOND,
THIRD AND RESUMED THIED SESSIONS v

1. EBCOMEDATIONS (P THE WORKING GROUP

1. The Ad Hoc Intergovernmental Working Group on the Problem of Corrupt Practioces
recompends to the Bcomomic and Social Council that it contime the Working Group in
order to complete its work, that it expand the membership of the Working Gioup, and
that it request the expanded Working Group to draft an international agreament to -
prevent and eliminate illicit payments in whatever form in commexion with international
commarcial transactions, and to consider other actions of ocombating cexrupt. practices.
The Working Group.further recommends io the Economic and Social Council that ‘3%
consider the question of convening a conference of plemipotemtiaries to conclude the

international agreement. o

IZ. ADOPTION OF THE REPORT

2. The Ad hoc Intergovernmental Working Group was estallished by Economic and Social
Council resolution 2041(IXI) with the mandate to conduct an examinstion of the problem
of ocorrupt practices, in particular-briberv, in international commercial transactions
by transnational and other corporatioté, tieir intermediaries and others iuvolved, to
elaborate in detail the scope and contents of an international agreement to prevent and
eliminate illicit payments, in whatever form, in. comnexion with internmationzl cossercial
transactions as defined by the Working Group, and to report to the Economic and Social
Council at its sixty-third session, including in its report such cther relevant
proposals and options &s it may deacide to submit.

3, The deliberations of the Working Group were. based on the doouments prepared at its
request by the Cectre on Transnational Corporations entitlod: ™Corrupt practioces,
particularly illicit payments in international commercial transactions: ooncepts and
issues related to the formulation of an international agreement® (E/AC.64/3) and
"Major issuee to be considered in the examination of the probless of corrupt practicass,
in particular bribery, in internatioral commercial trsnsactians ty transnaticnal and
other corporations, their intermediaries and others imvolved (RAC.64/7).

4. During its second and third sessions the Working Group prepared interim reports,

E/AC.64/5 and E/AC.64/L.3 respectively. A proposal by the United States on ideas on
the soope and content of an international agreement on illicit payments in comnexion

wvith international -commercisl transactions was presented at the seoond session as

document E/AC.64/L.1. .
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5. At its recumed third session the Working Group in resporse tc Economic and

Social Council resolution 2041(ILXI) to elabsrate the scope and contents of an
international agreement, prepared Part A below under the heading "Provisions relevant
to the elaboration of an internaticns! Agreement Text to elirinate and prevent
illicit payments, in whatever form, in connexion with international commercial
transactions by transna‘ional and otlier corporations, their intermediaries and others
involved”, and following the request ¥ the Econom.c and Social Council to include in
its report such other relevant proposals and options that it may decide to submit,
the Group prepared Part B below under the heading "Other relevant proposals and
options”,

PART A

PROVISIONS RELEVANT TO TE® ELABORATION OF AN INTERNATIONAL
AGREEMENT TO ELTMINATE AND PREVENT ILI ICIT PAYMERTS,
IN WHATEVER FCRM, IN COWNEXION WITH INTFRNATICNAL
COMMERCIAL TRANSACTIONS BY TRANSNATIONAL AND OTHER
CORPORATIONS, THEIR INTERMEDIARIES AND OTHERS INVOLVED

1. PREAMBLE

The Warking Group considered various proposals for dealing ef{ectively with the
problem of “other -corrupt practices". It was agreed that the preamble to the
intermavional agreement to prevent and eliminste illicit payments should express
strong condemnation of all other forms of corrupt practices in international commarcial
transactions. The preamble should also express the need for all States to enter into
appropriate bilatoral and multilateral arrangements to prevent and eliminate other
corrupt practices.

I1. DEFINITIONS

For the purposes of this Agreement the term:

II.1 Bribery

"Bribery” is to be 'mderstood as determined in the relevant national lawv of each
Contracting State. Goveruments agree to ensure that their pertinent legislation
inclides at least the offering, demanding, giving and receiving of any payments or
Jift to a pudblic official [or other public person] in comnexion with his official
functions with the intention of improperly influencing a govermmental decision in
cornexion with an international commercial transaction, [as well am the conspiracy,
alding and abetting or attempting to commit any of the foregoing].

I1.2 Illicit paywents

"Illicit paymemta™ means bribery, as defined under item II.1 of this Agreement, as
vell as illegal political contributious as defined in national laws and regulations
and any payment of royaltiecs and taxes to illegal minority regimes in socuthernm Africa
(in contravention of United Bations resolutiouns.)

I1.3 Enterprises

“"Enterprise” means transnational corporations and other corporatiorn= or
enterprises,
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IT1.4 Interdediary

"Intermediary” means any person or enterprise which negotiates with'or otherwise
deals directly or indirectly with a public official or [other public pexsons] omn
behalf of another person or enterprise, [whether or not authorized.]

IT.5 Public official

"Public official™ includes any perscn whether appointed [elected, or otherwise
chosen], whether or not paid for his services, who holds a [State or central or local)
Government office or any employee of a Government agency, [including any State—owned

or controlled enterprise].

1I.6 Other public persons

"Other public persons” includes any cnadidate for political office, ofticials of
political parties, or other persons who have or represert themselves s Laving the
power to influence decisions of a Govermment or Govermmsant agency.

IT1.7 International Commercial Transactions

"International commercisl transactions" includes any sale, contract or otaer
business transacticn with a Govermment or Governmment agency which under the laws of
that Stete is open for competitior to foreign persons or enterprises.

ITI. ACTION AT THE NATIONAL LBVEL

ITI.1 Criminalization
(1) Each Contracting State shall cnsure that [bribery) (illicit payments] in

connexion with international commercial transactions are criminal offemoces under its
national law and to provide criminal penalties therefor.

(i11) Each Contracting State sball ensure that its applicable national .lav
prohibite:

(a) (bribery) [illicit payments] of its own putlic officials, or [other
public persons] by any person or enterprise whether foreign or domestic for the
purpose of obtaining the assistance of those officials in securing an international

commercial transaction;

(b) (bribery) [illicit payments] of public officials [or other public persors)
of another Contracting State by any person or enterprise within its territory for
the purpose of obtaining their assistance in securing an international commercial

transaction;

(c) the performance of any act, by any person or enterprise of its pationality
which is connected vith ite territory and is ir furthercnce of (bridery] [illicit
payments] of a public orficial [or other publiz persom) of another State in violation
of the law of that State for the purpose of obt-ining his assistance in securing an
international commerciai trarsactionm.
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(iii) Bach Contracting State shall investigate and prosecute in accordance with
its nztional law all those who offer 6y give and all those who demand or receive
(bribes) {illicit payments) in violation of its national law and widertake not to
discriminate on the basis of nationality.

(1v) Criminal penalties for these offences shall include (fines for enterprises)
and fines and impiisonment for persons, which are commensurate with the seriousness

of the offences. . -

ITI.2 Jurisdiction

(ITI.3 Reportiug and disclosure

(i) EBach [Contracting] State shall require, by law or regulafion:

(a) all pe.sons and enterprises of its nationality to report fees and
coomisgions paid by them or by their foreign affiliates to intermediaries in order
to obtain their sssistance in securing intermational commercial transactions or to
influence foreign legislation or regulations; [favourable to its commercial

interest].

(b) w11 persons and enterprises, .both foreign and domestic, to report fees and
comaissions paid by “hem to intermediaries in order to obtain their assistance in
seocdring internationa: commercial transactions with its Goverument or its Government
agencies or to influence its legislation or regulations [favourable to its commercial
interest].

(c) all persons and euntarprises, both foreign and domestic, to report fees and
coxmissions paid to them as intermediaries to assist in securing internmational
commercial transactions with its Govermment or its Government agencies or to influence
its legislation or regulaticns [favourable to its commercial interest].

(11) This article aball not apply to payments made to any departwment, agency or
btranch of .Govermaent to satisfy an obligation imposed by laws.

(ili) Reporting rvquirements established pursuant to this article shall apply *o
payments made to secure an international commercial transaction [the value of which
exoeeds J. - Reports shall also be required of fees and commissions paid to
Antermediaries [(omly wheu such fees and commisaions, individually or in the aggregate,
exoeed ), in respect of any international commercial transaction or any naticnal
lav or regulation [favourablz to its commercial interest). ([Payments of less than
C ) pay be excluded in the calculation of such aggregates].

.(iv) Reparts made pursuant to this Agreement shall be in the format of, and
ooutain the information indicated on, the form wvhich is appended below.]

-l
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REPORT OF PAYMENTS TO INTERMEDIARIES

Instructicns

1. Reporvs should include the fcllowing inforwation with respect'to all payménta
made in respect of a single sale, contract, or other business transaction, or in
respect of a single lav or reguiation,

(a) Person or enterprise filing this report (inclvding name, ewmployer,
title, address and principal place of business).

(b) Amount and date of each payment.

(¢) Parson or enterprise making the payment (including name, employer,
title, address, natjonality, principal place of business, and
relationship, if arny, to person or enterprise filing the report).

(d) Person or enterprise receiving the payment (including pame, vaployer,
title, address, principal place of service, and relationship, if any,
to person or enterprise filing the report).

(e) The sale, contract or other tusiness transaction or the law or
regulation with respect to which the request is made, including
the name of fhe Government or Government agency concerned.

2. [The informafiun required {n suvparagraphs 1-b, 1-3 and l-e need not be
provided for payments of leas than § to intermediaries
Totals of such payments may be reported as "miscellaneous payments to

intervediaries". ]

The paywents listed below have been wade to intermediaries
in oréer to obtain or retain business with the Goveriment of
or ean agency thereof, [or to influence legislaticn or regulation of the
Geverroent of or an agency tbereof: ]

The information provided above is complete and accurate to the best of ay
knowledge and belief.

" Name Signature o Date
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(v) Each Contracting State shall make it a criminal offence, punishable by
fines for enterprises and fines or ipprisonment for individuals who wilfully faii to
wake, or wilfully make false statements in, reports which are required pursuant to
this Agreement,

(vi) Each Contracting State sghall require, by law or regulation, the
paintenance of complete and accuraie records of the fees and commissions to
intermediaries vhich are required to be renorted pursuant to this article. Civil
penalties shall be estadblished for failure to keep, or for falsification of such
records.

(Vii) Each Contracting State shall desiguate a Govermment agency which will
receive reports made pursuant to this Agreement and which will make such reports
pubiic [quarterly]).)

II1.4 Non-deductibili‘y of bribery, etc.

Each Contracting Ctate shall make the custs incurred in the act givine rise to
the offence of [bribery] {illicit payments] non-deductible items fo- the purpose of
calculating taxable income where such an offence has been established in a criminal
court of a Contracting State.

{111.5 Meas.res against the payments of royalties and taxes to
illegal minority regimee in southeim Africa in
contravention of United Nations resolutions

(i) Each Contracting State shall pronibit its persons and enterprises of i*s
nationality from waking any royelty or tax payments to, or frow knowingly
transferring any assets or other financial resources in contravention of
United Na‘ions resolutions to facilitate trade with or investment in a territory
occupied by, an illegal cinority regime in southern Africa.

(ii) Each Contracting State shall require, by lawv or regulation its persons and
enterprises of its nationality to report to the competent authority of that State
any royalties or taxes paid to an illegal winority regime in southern Africa in
contravention of United Nations regolutions,

(i1i) Each Contracting State shall subwit annmually, to the Commission on
Transcational Corporations through the Secretary-GCeneral of tine United Nations,
reports on the activities of i‘ransnational corporations of its nationality which
collaborate directly or indirectly with illegal minority regimes in southern Africa
in contravention of United Nations resclutios. ]

I11.6 Cther peasures

Each Contracting State recognizes [agrees to ensure that its national law
provide] that if bribery or illicit paywent are decisive in procuring the consent
of a party to a contract relating to an international commercial transaction such
party may at its optice institute judicial proceedings in order to have the
contract declared null and void.
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IV. ACTION AT THE INTERGOVERNMENTAL LEVEL

IV.1 Exchange of Information

(1) The Contracting States shall submit through the Secretary-General of the
United Nations to the Centre on Transnaticnal Corporations annual reports concernine
their implementatiorn of this agreement. Such reports shall include new legislation
and administrative regulations, as well as general informatisn on investigatioas,
prosecutions and other measures taken pursuant to such laws and resulations.

Where convictions have Leen obtained under lawe ¢ ered by this Convention, and all
procedures for appeal have been exhausted so that the judgmwents are final, anmal
reports should include the following information with respect to the c¢nnvictions:

all relevant information concerning a convicted party insofar as it is not
confidential under the national law of the reporting State.

- Description of the case
- Court of decisioa and date of decision

- Sanctions imposed.

(ii) The United Natione Centre on Transnational Corporations shall analyse ard

study the information provided pursuant to paragraph (1) and review the
implementation Lf the agreement in the previous year and shall prepare anmally
an analytical report for the Contracting States summarizing this analysis, study

and review;

(iii) The United Nations Centre on Transnational Corporations shall organize
{periodically] [annually] or at the request of a Contracting State an exchange of
views on issues relating to the implementation of the agreewent.

IV.2. Mutual judicial assistance

(i) The Contracting States shall co-operate with each other in the
investigation and prosecution by cowpetent law enforcement authorities of offences

whick A1l wi*“In the p_rview ~f this AgTrement.

(ii) To this end, the Contracting States shall, upon request, enter into
bilateral agreements with each other. Such agreements will, consistent with the
national laws of the Contracting parties, provide for mutual assistance

ir.cluding:

{a) Production of documents or information relevant to such investigations
or court prnceedings;

(b) Authorization to conduct interviews;

(c) Service of judicial ard adminmistrative documents.
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Such bilateral agreements shall take into account the legal systems of the
Contracting States involved and the need for preserving’ the confidential nature

of the information submitted.
1v.3. Extradition

(i) (btribery] [illicit paywents] shall be deemed to be included as
extraditable offences in any extradition 'reaties exist_ng tetween Contracting
States. The Contracting States undertake to include [oribery] [illicit paymeris)
as an extraditable offence in every extraaition treaty that they may coanclude 1in
the future with other Contracting States.

(ii) If a Contracting State which pakes extradition conditionai on the
existence of a t .ty receives a request for extradition from enother [Contracting]
State with which .t has no extradition treaty, it may at its option consider this
Agrecment as the legal basis for extradition in respect to [brioery] {i]licit
paywents]. Extradition shall be subject to the conditions provided by the law of
the requested State.

(iii) Contracting States which do not meke extradition conditional on the
existence ol a treaty ahall recognize [bribery] [illicit paywents) as extraditable
offence between themselves, subject to the conditions provided by the law of the
requested State.

V. SETTLEMENT OF DISPUTES

(i) Any dispute between Contracting States concerning the interpretation or
application of this Agreement shall be settled by bilateral consultations unless
it is freely and mutual.y agreed by all States concerned that cther peaceful
peasures be sought on the basis of sovereign equality of States.

[(ii) Any dispute between Contracting States concerming the intermretatinn or
application of this Agreement which cannot be settied through bilateral
consultations, shall, at the réquest of either Contracting State be submitted to
an ad hoc arbitral tribunal for settlement in accordance with the applicable
principles and rules of public international law. ]

VI. ENTR: INTU FORCE

Vi.l. Entry into force of the Agreement

Altemative 1

(i) This Agreement sball enter into force [}O days] after the receipt by
the depository of the Xth instrument of ratification, [acceptance or approval]

or accession.
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Altermative 2

In respect of articles 'a' to 'n', this Agreement shall enter into force
[30 duys] after the receipt by the depository of the Xth instrument of ratification,
acceptance or approval] or accession. In respect of articles 'o' to 'z', this
Agreement shall enter into force [30 days] after the receipt by the depository
of the "X + Yth" instrument of ratification, [acceptance or approval ] or accession.

(i1) The depository for this Agreewent shall be the Secretary-General of tae
United Rations.

VI.2. Reservationsa

(1) Any Contracting State may at the time of itse signature, ratification,
(acceptance or approval] or accession, enter /a/ reservation/s/ with respect
to the following articles:

(a) ...
(v) ...

(ii) ¥o reservation shall be permitted in respect of any rovisions of this
P
hgreesent other than those referred to in paragraph 1 of this article.

(1ii) Any reservation entered at the time cf signature shall be subject to
confirmation at the time of ratification, [acceptance or approval] or accession.

(iv) The entry and confirmation of any reservation in accordance with
paragraphs (i) and (iii) respectively of this article shall be comounicated in
writing to> the depository.

(v) A reservation shall take effect frow the time of the entry into force of
the present Agreement with respect to the reserving State.
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TART B

ViHER RELEVANT PROPOSALS AND OPTIONS

1. In operative paragraph 1 of resolution 2041 (LXI) the Ecomomic aid Social Council
also invited the Ad Hoc Intergovernmental Working Group to include in its report
"guch other relevant Droposals and options as the Working Group may decide to submit'.

e in the course of the sessions of the Working Group, many delerations stressed
the impo.tance of devoting equad exphosis to the two aspecis of its mandate contained
in paragraph 1 of the Economic and Social Council resolution 2041 (LXI). The
Working Group accordingly decided to consider siuultaneously the scope and content
of a poseible intemsaiional agreenent to prevent and eliminate illicit payments, in
vhatever form, in Gummexiop.vith internationsl commercial transactions as well as
other relevant propcszle and options.

3. During its third cession the Worlzing Croup also discussed other relevant
proposels and optinns contained in paragraphs 105-125 of document E/AC.64/7 entitied
"Major Issues ..e.......M, These included tioe drafting of a model national Taw;
the adoption of voluntary guidelines by enterprises and professional associatiouns or
other intermational orgas.izations; the adoption of codes of conduct by
intergovermmental organizations; unilateral national action and other forms of
intemational action.

4. In the course of its vonsideration of the scope and content of an intemational
agreament, the Working Group also decided that some of the items contained in Part A
should be transferred to Part B for further consideration. These relate to:

(1) Elimination of tax shelters

(ii) Disclusure by public officialy of “heir net worth

(i14) Other corrupt practices

The Working Group conai&cred that these items could %He dealt with vy means of botii
natioaal and intemational action,

Se National Action. The Working Givup considered various forme of measures which
could be adopted in national lawv to eliminate tax shelters in respect of bLribery and
11lioit payments. Among the specific proposals considered were: that home
-countries impose relatively high tax surcharges on the profits made from transactions
tainted with bribery; and that all countries adopt weasures to ensure that tax law
violations involving vribery and illicit payments are treated as criminal offences

per se. .

6.  The Working Group also considered a proposal in connexion with the item on
disciosure, that public officials be recuired by national law to disclose their net
worth upon assumption of office, at prescribed intervalc and at the end of their tem
of office.

7. Lastly, the Working Group considered a certification procedure in national lawv,
which is described in paragraph 119 of document E/AC.6//7, by which the officials of
all enterprises dealing with any goveimment agency shall be recuircd to sign a
statement stipulating that no pAyments, fees or gratuities in wvhatever fom were nade
in commexion with tne transaction, other than those specifically refeiTed to in the
contract.
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8. Some delegations c¢xpressed the view that it would be useful for the

Working Group to continue to examine the feasibility of elaborating the text of a
model national law to deal with the above and other related issues.

Q. Intermational Action. The Worliing Group emphasized that the wor¥ on a code of
conduct which the Commission on TNCs is in the process oi preparing should be
accorded the highest priority. The Working Group took note of document E/C.IO/31
on work related tc the formulation of a cole of conduct whic: contains a specific
iter on corrupt practices and also that some of the other items raise issues wiiicu
are interrelated with the present iter on "other corrupt practices"”.

10. The neec for all States to enter into appropriate bilateral and multilateral
arrangements to prevent and eliminate other corrupt practices was recognized.
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1II.  ORGANIZATION OF THE SESSIONS

ing Group on the Prodlem of Corrupt Fractices

6. The Ad_ioc Intergovernmental Woiic
The first, second and third sessions verr

held 3 sessions (the thiwd Leing resumed).
held 2t United Natione Headauaiters [ rom 1% to 19 loveater 12376, fiom 31 Januwawry ‘o
11 Pabruary 1977, and from 28 March tu 3 april 1977 respectively. ~ Thé third resuncd
session vas held at Gerncva fiom 27 June to 1 July 1977.  The Working Group held

al together 35 meetings.

7. The folloving States are members »f the Working Groun: Algerie, Colombia,
Iran, Japan, Mexicc, Nigeria, Pallistan, Sierra Leonc, Uranda, United States of America,

Ve~eziela and Zaire.
8, A1]l memders of the Working Group were represented at its sessions.

e The following States members of the United Nations wero repiesentec by observers:
Australia, Belgium, Canada, France, Germany, Federcl Recpublic -7, Italy, Netherlands,
Nicaragua, Norway, Sweden, Tnisia and the United Kingdom of Great Britein and

Northermn Ireland.

10.  Switzerland - a non-member State - iras also represented vy an observer.

11. The following non—govermmental organizations weru also represented:
Intemational Chamber of Commerce, International Organization of Bmployers.

12. At its first meeting the wWorking Group elected Mr. Rafael Rivas {Colombia) as
Chaiman. Following his resignation after the second session the Vorking Group
elected at the 21st Meeting, Mr. Farroih Parsi (Iran) as its Caairman. At ite
10th and 22nd Meetings the Working Group elected the following oificers:

Mr. Junichi Nakamura (Japan) and Mr. J.F. DBotero (Colombia) -~ Vice-Chairmen; and
Mr. Harold E.L. Acemah (Uganda) - Rapportieur.

13. The Working Group acdopted the following agendea:

1. Opening of the session

2. Election »f officers

3. Adoption of the agenda and organizatior. of wor

4. Examination of the major concepts canteined in paragraph 1 (a) of
Economic and Social Council resolution 2041 (LX1), particularly the

conoept of illicit payments

5. Examination of the protlem of cc Tupl practices, irn particular bribery,
in intemational commecivial transacticns by transnational! and other
corporations, their interwediaries and others involve.

6. Elaboration in detail of the stope and contents of an international
agreement (o prevent and eliminate jillicit payments, in whatever
form, in connexion with intcrmational commercial transactions

7. Adoption of the report to the Econcmic and Social Counc:i) on the work
of the Ad Hoc Intergovermmentsal Working Group on the Problews of
Corrupt Practicee

14. The documents before the Working Grous a™» listed 1n annex 1 te the present repori.
€ : 2 po
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List of documents before the Working Group at its first, second, third and

third resumed sessions:

Document No, Agenda item
E/AC.64/1 3
E/AC.64/2 3
E/AC.64/3 4,5, 6
E/AC.64/4 4, 5, 6
E/AC.64/5 7
E/AC.64/6 3
E/KC.64/7 4, 5, 6
E/AC.64/L.1 6

Title

Provisional sgenda for the
first session.

Provisional agenda for the
second session. :

Corrupt Practices, particularly |
illicit payments in intermstionsl
compercisl transactions; concepts
and issues related to the
formulation of an intermsational

agreement.

Major issues to be considered
in the examination of the
problem of corrupt practices,
in particular bribery, in
international commercial
transactions by transnationsls
and other corporstioms, their
interwedisries and others
involved.

Report of the ad hoc
Intergovernmer tal Working Group
on the Problems of Corrupt
Practices on its Second Session.

Provisionsl agenda for the
third session.

Major issues to be considered
in the examinstion of the
problem of corrupt practices,
in particular bribery, in
international commercial
transactions by transnstionsls
and other corporations, their
intermedisries and others
involved.

United States of Americs:
Working Paper.

Ideas on the scope and content
of an intermstional sgreement
on illicit paywents in
connexion with intemational
commercial trensactions.
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Document No. Agenda item
E/AC.64/L.2 7

E/AC.64/L.3

-1

E/AC.64/L.4 7
E/AC.€4/L.3/Annex I1/Rev.) 7
Add, 1-3

E/AC.64/L.3/Annex I1/Rev.l 7
Add. 4

Title

Draft report of the Ad Hoc
Intergovernmentsl Working Group
on Corrupt Practices at its

~ gecond session.

Draft report of the Ad Hoc
Intergovernmental Working Group
on Corrupt Practices at its
third session.

Draft report of the Ad Hoc
Intergovernmental Working Group
on Corrupt Practices at its

first, second, snd third (resumed)
sessions.

Part A, Provisions relevant to
the elaboration of an
intemational sgreement to
eliminate and prevent illicit
paywents, in whatever form, in
connexion with intermationsl
comrercial tramsactions by
transnational and other
corporstions, their in‘ermelisries
and others involved.

Part B, Other relevant
proposals and cptions.
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